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RECOMVENDATI ON FOR DI SPOSI T1 ON
SYNOPSIS: This matter is before this admnistrative tribunal as a
result of a tinely protest by XXXXX and XXXXX (hereinafter referred to as
"taxpayers) to a Notice of Deficiency (hereinafter referred to as the

"Notice") issued to themon Cctober 22, 1992. The basis of this Notice is

the Illinois Department of Revenue's (hereinafter referred to as the
("Departnent") determination that they had failed to file an Illinois
incone tax return for the year ending Decenber 31, 987 (hereinafter

referred to as the "tax year"). The Notice proposed the assessnent of tax,
as well as various statutory penalties and interest for incone earned for
the tax year at issue. XXXXX appeared at the hearing and offered testinony
on behal f of the taxpayers.

FI NDI NGS OF FACT:

1. The Departnment's prima facie case, inclusive of all jurisdictional
el ements, is established by the Notice of Tax Deficiency issued to the
t axpayers on Cctober 22, 1992. (Dept. Ex. No. 1).

2. The basis of the Notice was that the taxpayers failed to file an
Illinois income tax return for the year ending Decenber 31, 1987. (Dept.
Ex. No. 1).

3. The Notice showed a tax and penalty anmount of $739.00. (Dept. Ex.



No. 1).

4. Penalties were assessed for failure to tinely file an incone tax
return for the taxable year at issue as statutorily required, failure to
pay the incone tax liability by the due date of the return and failure to
make the required estimted paynents. (Dept. Ex. No. 1).

5. The taxpayers tinely protested the Notice. (Dept. Goup Ex. No.
3).

6. Contrary to the assertions of the taxpayers, there is not evidence
of a 1987 IL-1040 having been filed, nor evidence of three paynents of tax,
totaling the anmount of $253.00 (the anpbunt of tax liability per the copy of
the taxpayers' 1987 I1L-1040 mmde part of the protest). (Dept. Ex. Nos.
2,8).

CONCLUSI ONS OF LAW The Illinois Incone Tax Act, 35 [|ILCS 5/101 et
seq., provides in pertinent part:

904 Deficiencies and Overpaynents.

* % %

(b) No return filed. If the taxpayer fails to file a
tax return, the Departnment shall determ ne the anpunt
of tax due according to its best judgnent and
i nformati on, which anmount so fixed by the Departnent
shall be prima facie correct and shall be prima facie
evi dence of the correctness of the anmpbunt of tax due.

The Departnent shall issue a notice of deficiency to
the taxpayer which shall set forth the anpunt of tax
and penalties proposed to be assessed. 35 ILCS
5/ 904(b).

At the hearing and in the docunments provided during the course of
these admi nistrative proceedings, the taxpayers asserted that the 1987
return was filed, and that three paynents had been nade to satisfy the tax
liability as set forth on the return. However, the Departnment has no
record of a return being filed for the tax year, nor any record of three
paynents totaling $253.00. Moreover, despite requests fromthe Departnent,
the taxpayer has been wunable to provide cancelled checks proving such

paynents. As the taxpayers have not been able to rebut the Departnent's



prima facie case with docunentary evidence, the figures set forth on the
Notice of Deficiency are deenmed prima facie true and correct.

The Illinois Income Tax Act, 35 ILCS 5/101 et seq., also provides that
penalties be inposed for late filing of any inconme tax return, failure to
pay the entire tax liability by the date of the return and failure to nake
the required estimted paynents. (35 ILCS 5/1001, 1005 and 804). The
record evidences no basis for the abatenment of penalties based upon
reasonabl e cause.

Thus, based wupon the evidence of record, it is ny reconmendation that

the Notice of Deficiency issued in this cause be finalized as issued.

Adm ni strative Law Judge



